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MEMORANDUM TO CHIEF JUDGE CLARK
SUBJECT: Circuit Judicial Councils

This is in response to your request for some factual
background for your reply to Judge Lay’s November 7, 1990,
letter. At the Director’s request, Bill Burchill is writing a
detailed analysis on this subject which should be finished later
today or tomorrow. I will send you Bill’s memorandum as soon as

it is completed. Some of my comments will assuredly duplicate
his.

The Executive Committee considered the subject of the
composition of circuit councils at the August 15-16 meeting in
Pebble Beach. Because a hearing on "Title III" of the Biden Bill
was scheduled for a few days prior to the Conference’s September
12 session, the Executive Committee took a number of actions on
the Conference’s behalf. As requested by the Judicial
Improvements Committee, the Executive Committee, without dissent,
voted to recommend that Title III include an amendment to 28
U.S.C. 332 to impose equal representation of district and circuit
judges as members of circuit judicial councils, in addition to
the chief judge of the circuit as council chairman. My
recollection is that the district judge representatives on the
Executive Committee were very supportive of this proposal, as was
Chief Judge Sam Ervin, a former member of the Judicial
Improvements Committee. You did not actively participate in the
discussion. No actual language for implementation of the
recommendation was before the Committee.

As is customary, the minutes of the August 15-16 meeting,
which reflect the Executive Committee’s actions, were attached to
the Executive Committee’s report to the September 1990 Judicial
Conference. 1In addition, the item was highlighted, along with
perhaps a dozen other interim Executive Committee actions, on
page 2 of the Executive Committee’s report itself. The matter
was not on either calendar for the Conference, as it had been
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finally decided by the Executive Committee. Of course, any
Conference member may request reconsideration of any Executive
Committee decision taken on the Conference’s behalf. My guess is

that in preparing for the Conference, Judge Lay simply overlooked
this item.

Bill Burchill has asked that I advise you that he discussed
this matter at length with Judge Lay subsequent to receipt of his
copy of the November 7 letter and that Judge Lay is no longer as
concerned as he was. As you know, Judge Lay’s concerns were two-
fold: first, he was upset because the language of the amendment
allows district judges to participate in the determination of the
size of the circuit judicial councils; and second, he interpreted
the provision to require district judges to participate in the
selection of the circuit judges to serve. As I read his letter,
he is less concerned with the former than the latter. However,
the latter concern arises through an error in the language of
section 323 of the Biden Bill which, we hope, will be corrected
in the enrolled bill and, if not, by a subsequent technical
amendment., This is because in the last clause of new 28 U.S.C.
332(a)(1), the word "member" should have read "number" (see
attachment). Bob Feidler has been working with the enrolling
clerk to have this corrected and, hopefully, the enrolled bill
(which has not yet been received in the Administrative Office,
although the bill went to the President on the 20th) will resolve
it.

7{/
Arcegd
Kareﬁ/K. Siegel

Attachment



SE(03321, CHANGESOR NAME! OF “UNITEU SSTATES
LAt Fo MAGISTRATES 7 Loy gy s

- Aftér . the. enactment: of -this Act.veach
United States magistrate appointed cunder .
section 631 of titie 28, United States Code,

shall be known as a United States magis-

trate judge, and any reference: to any

Unitéd States magistrate or magistrate that .

{s contained in titie 28, United Stetes Code,
in any other Federsl statule; or in any regu-
lation of any department or agency of the
United States in the executive branch that
was Issucd before the enactment of this Act,
shall be deemed to refer to a United States
magistrate judge appointed under scctlon
631 of title 28, United States Code.:
SF(. 322, LENQTI OF SERVICE REQUIRED FOR ELL
CIBLLITY UNDER THE JUDICIAL SUR-
4  VIVORS ANNUITIES ACT. -

(a) RLIGIBILITY 1N CASE OF DEaTH BY AS-
sassiNATIoN.—Section 376(hX1) of title 28,
United States Code, Is amended— -

(13 in the matter precedmg subparagraplt
(A)—

¢A) by inscrting
saving completed’”; and .

(B) by Inserting after “have actually been
made” the following: =, or (B) if the death

“(AY" beforc "a[t,er

of such judicial official was by assassination,

before having satisfied the requirements of

clause (A) if, for the period of such service,

the deductions provided by subsection (b)
ar, in lieu thereof, the deposlis required by
sabsection (d) have actually been made™;

(2) by redesignating existing subpam—
graph (A) as clause (1),

(3) In existing subparagraph (B)— - -

(A) by striking out “(B)’ a.nd inserting in
licu thereof “(iiy"; - :

(B) by striking out “(1)" and msertmg ln
lieu thereof “(1)*; and - ’

(C) by striking out “(h) and inscrtmg m
tieu thereof “(ID™;, & -0

(4) in existing subpamgraph (C)~— S

(A) by striking out “(C)” a.nd inserting in
lieu thereof *(iii)™; s

{BYinclause (i)— . 0 7L

(i) by strikinz out: “(1)“ a.nd msenlng 1n
lieu thereof “(1y; =

(ii) by striking out “subparagraph (1)(A)

of this subsection” and inserting .in - heu ’

thereof “clause (1) of this paragraph™: . +: i
(ih) by striking. out “(n)” and lnsertlng in
lieu thereof “(I1)";.and
(iv) by striking out “(ni)
lieu thereof “(II)"”; and =~ =
. (5) by adding: at the ‘end of subsection (h)
the following:..:: . W
*{6) In the case of the survlvor
vors “of "z “judictal -official to- whom pars-

graph’ (mB) applies; there shall be deduct-- ‘subsection '(b) of .section- 376 of title~28,
ed from the annuiti&e ot.herwise pa.yable Cnited States'Céde. or the deposxts required
¥ a8 of such, s ;

ficlal's’ deaih.”\
{b)- Ds?mmou r
‘tion 376(a SF titlé

5 T
ASSINATIONTE

%‘2

e

i ing: -

~ chiapter 81 of title' 5

=~ apply to all judicial officials &ssasmated on

-fass&sinated on or after May" 28, 1979, an
~Act, "t “the salary ‘deductions -provided’ b

6f ﬁfz{mammpea ¥

R

£7(2)By Wddlng tat” thewend*thercor""

:,r‘\m}v PACLE NS et L
2) The’ I)irector of thé ‘Adiin tmth’e

.ice-of the United States’ “‘Courts shall de- “entith

termine whether the kililng of a judicial of-
ficial was an assassination, subject ta review
only by the Judiclal Coni¢rence of the
United States. The head of any Federal
agency that Investigates the killing of g ju-
dicial officlal shall provide information Lo
thie Direcior that would assist the Dlrector
in making such determination.”

(d) CoMPUTATION OF Winow" s AND Winow-.
JER’s ANNUITY.—Section 376(X1)i) of. title

28, United States Code, Is amended by strik-*

fng out “but more than eightcen months,”.
(e) REFUND oF CONTRIBUTIONS TO FuND.—

Saction 376(0). of title 28, Unibed States

Code, {5 amended— ]

- (1) by inserting "(1) aiu:r “(0)" ‘

(2) by redesigriating paragraphs (1), (2),
and (3) as subparagraphs (A), (B), and ),
respectively; |

(1) in subparagmnh {A) as so redesagnat-
e, by inserting “subject to paragraph (2) of
this subse :tion.” before “before ha.vmg com-
pleted™ and '

(4) by adding at the end t,hetcot the fol-

lowing new paragraph:

. *(2) In cases In which a Judicial offictal
dies as a result of assassination and leaves a
survivoer or survivors who are entitled to re-
celve the annuity benefits provided by sub-
soction ¢(h) or (t) of this section, paragraph
(1) A) of this subsection shall not apply.”

() Oruen Benerirs.—Section 376 of ntle
28, United States Code,’ is amended by
e‘ldmg at'the end ‘thereof the following:

“(u) In the case of a judicial official who is
assassinated, an annuity shall be pald under
this section notwithstanding a survivor's eli-
gibility - for or receipt of benefits under
5, except that the annu-
ity for which a survzsmg ‘spouse is eligible -
“tnder - thi.s séction shall be reduced to the

‘extent that the totil benefits paid unéer’

this section and chapter 81 -of title 5 for an
year would exceed "the’ current ‘salary fo
t‘xat year of the otflce of the judncial om
cm. -
- (g) EFFECTIVE DATE AND TRANSITION:— o
(1) EfFECTIVE DATE~Subject to paragraph
(2}, the amendments made by this Act shall

or aiter May 28,1979,
(2 RULES FOR~ "RETROACTIVE . Arrucuxon —
(AY in the case of a judicial official who w

before the date of the enactment of th

t

7 ¥9(C) Sublect 1o’ subpardgraphs {A) and (B),*

- 332¢aX1) of title 28, United S;ates Code, is

o amended by striking out’ paragraph 3)and:;

the survor or survivors of a“judiclal-offi--
‘cial to mthis varagraph applies shall be-

‘would have reccived under section 376 of
title 28, United States Code, for the perfod -
begmnlng on the date such Judicial official
was assassinated and ending the date of the
enactment of this Act. The Sccretary of the
Treasury shall pay into the Judicial Survi-
vors’ Annuities fund, out of any money in
the Treasury not otherwise appropriated,
the amount of the aunuitics to which the
survivor or survivors are entitled under this
subparagraph.

(3) DerFinition.—For purposes oi this sub-
scetion, the term— «

¢A) *“assassinated” and ‘fassassinatlon"
have the meanings given those terms in scc-
tion 376(aXT) of title 28, United States
Code, as added by this section; and

(B) *“Jjudicial official” has the meaning
given that term in section 376(aX1¥A) and
(1) of title 28, United States Code.

(g) CONFORMING AMENDMENTS ~Section
376 of title 28, United States Code, is
amended as follows: .

, (1) Subsection (h) is amcnded—' )

(A) in paragraph (2} by striking out “sub-
paragraphs (1XA) or (1¥XB)" and Inserting
in lieu thereof “clause (-or (i) of para-
graph (1Y

(B) in paragraph (3) by stnklng out "sub-
paragraph’ each place it appears and msert-
ing in each such place “paragraph

(C) in paragraph (4)—

<x) by striking out, “subpmgraph (IB(B)

ach place it appears and. inserting in €ach

R such place “paragraph (IXiD™ and -

(i) by striking out “subparagraph (1)((3)
and mserting in heu thereof “paragrap"l
axiine., -

(2) Subsectmx\ (a)(S)(C) Is amended by,
striking out “subparagraph’™ and msertlng
in lieu thereof “paragraph g

SEC. 321 C()MPOSITI()V OF JUDICIAL (‘Ol'NCIL&
(a} CoMpOSITION oF CouNnciLs.—Section

amended to read as follows: .

~ *(aX1) The chief judge of: each ‘judlcial
circuit shall call, at least twice in each year
and at such places as he or she may desig-
nate, a meeting of the judicial council’'of-the
circuit, consisting of the chief judge.of the

number of circuit Judges @nd district judges-
of the circuit, as suchgémber ks determined
by majority vote .of &¥f‘stich’ judg&' &
n-cuxt, in regu!ar active servides.”:
(b)Y Coxaomm«c

332(3.) sof tifle 28, United States Code, ;is

“paragraphs (3) through (6); r&cpect jely .
SECI 3L mscsLL.waot PR

Bt
“Reno; Ely and lovelock"‘ “
(23 Section 112(8) ol utle 28, ’Unlfed Stat&

; theé payment of annultfes they -

ctrcult who shall . preside, and an equal

A:mmum —Sect.lon -

T4 e T




